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20593-0001 (for district offices, consult your
phone book).

9. Former components of the Department
of Treasury:

The Federal Law Enforcement Training
Center does not maintain a conventional
public reading room. Records that are re-
quired to be in the public reading room are
available electronically at http://
www.fletc.gov/irm/foia/readingroom.htm

U.S. Customs Service, 1300 Pennsylvania
Avenue, NW., Washington, DC 20229 (for a
list of field office public reading rooms
please consult 19 CFR 103.1).

U.S. Secret Service, Main Treasury, 1500
Pennsylvania Avenue, NW., Washington, DC
20220

10. Federal Emergency Management Agen-
cy:
Federal Emergency Management Agency,
Federal Center Plaza, 500 C Street, SW.,
Room 840 Washington, DC 20472 (for regional
offices, consult your phone book)

11. Former components of the General
Services Administration:

For the Federal Computer Incident Re-
sponse Center and the Federal Protective
Service: Central Office, GSA Headquarters,
1800 F Street, NW., (CAI), Washington, DC
20405 (for regional offices, consult your phone
book).

APPENDIX C TO PART 5—DHS SYSTEMS
OF RECORDS EXEMPT FROM THE PRI-
VACY ACT

This Appendix implements provisions of
the Privacy Act of 1974 that permit the De-
partment of Homeland Security (DHS) to ex-
empt its systems of records from provisions
of the Act. During the course of normal
agency operations, exempt materials from
other systems of records may become part of
the records in these and other DHS systems.
To the extent that copies of records from
other exempt systems of records are entered
into any DHS system, DHS hereby claims
the same exemptions for those records that
are claimed for the original primary systems
of records from which they originated and
claims any additional exemptions in accord-
ance with this rule.

Portions of the following DHS systems of
records are exempt from certain provisions
of the Privacy Act pursuant to 5 U.S.C. 552(j)
and (k):

1. DHS/ALL 001, Department of Homeland
Security (DHS) Freedom of Information Act
(FOIA) and Privacy Act (PA) Record System
allows the DHS and its components to main-
tain and retrieve FOIA and Privacy Act files
by personal identifiers associated with the
persons submitting requests for information
under each statute. Pursuant to exemptions
()@, (k)(1), (k)(2) and (k)(5) of the Privacy
Act, portions of this system are exempt from
5 U.S.C. 552a(c)(3); (d); (e)(1); (e)(4)(G), (H)
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and (1) and (f). Exemptions from the par-
ticular subsections are justified, on a case by
case basis to be determined at the time a re-
quest is made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the account-
ing of disclosures could alert the subject of
an investigation of an actual or potential
criminal, civil, or regulatory violation to the
existence of the investigation and reveal in-
vestigative interest on the part of DHS as
well as the recipient agency. Disclosure of
the accounting would therefore present a se-
rious impediment to law enforcement efforts
and/or efforts to preserve national security.
Disclosure of the accounting would also per-
mit the individual who is the subject of a
record to impede the investigation and avoid
detection or apprehension, which undermines
the entire system.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the sub-
ject of an investigation of an actual or po-
tential criminal, civil, or regulatory viola-
tion to the existence of the investigation and
reveal investigative interest on the part of
DHS or another agency. Access to the
records would permit the individual who is
the subject of a record to impede the inves-
tigation and avoid detection or apprehen-
sion. Amendment of the records would inter-
fere with ongoing investigations and law en-
forcement activities and impose an impos-
sible administrative burden by requiring in-
vestigations to be continuously reinves-
tigated. The information contained in the
system may also include properly classified
information, the release of which would pose
a threat to national defense and/or foreign
policy. In addition, permitting access and
amendment to such information also could
disclose security-sensitive information that
could be detrimental to homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential viola-
tions of federal law, the accuracy of informa-
tion obtained or introduced, occasionally
may be unclear or the information may not
be strictly relevant or necessary to a specific
investigation. In the interests of effective
enforcement of federal laws, it is appropriate
to retain all information that may aid in es-
tablishing patterns of unlawful activity.

(d) From subsections (e)(4)(G), (H) and (I)
(Agency Requirements), and (f) (Agency
Rules), because portions of this system are
exempt from the access provisions of sub-
section (d).

2. DHS-CRCL-001, Civil Rights and Civil
Liberties Matters, which will cover allega-
tions of abuses of civil rights and civil lib-
erties that are submitted to the Office of
CRCL. Pursuant to exemptions (k)(1), (k)(2)
and (k)(5) of the Privacy Act, portions of this
system are exempt from 5 U.S.C. 552a(c)(3);
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(d); (e)(1); (e)@)(G), (H) and (1) and (f). Ex-
emptions from the particular subsections are
justified, on a case by case basis to be deter-
mined at the time a request is made, for the
following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the account-
ing of disclosures could alert the subject of
an investigation of an actual or potential
criminal, civil, or regulatory violation to the
existence of the investigation and reveal in-
vestigative interest on the part of DHS or
another agency. Disclosure of the accounting
would therefore present a serious impedi-
ment to law enforcement efforts and efforts
to preserve national security. Disclosure of
the accounting would also permit the indi-
vidual who is the subject of a record to im-
pede the investigation and avoid detection or
apprehension, which undermines the entire
system.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the sub-
ject of an investigation of an actual or po-
tential criminal, civil, or regulatory viola-
tion to the existence of the investigation and
reveal investigative interest on the part of
DHS as well as the recipient agency. Access
to the records would permit the individual
who is the subject of a record to impede the
investigation and avoid detection or appre-
hension. Amendment of the records would
interfere with ongoing investigations and
law enforcement activities and impose an
impossible administrative burden by requir-
ing investigations to be continuously re-
investigated. The information contained in
the system may also include properly classi-
fied information, the release of which would
pose a threat to national defense and/or for-
eign policy. In addition, permitting access
and amendment to such information also
could disclose security-sensitive information
that could be detrimental to homeland secu-
rity.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential viola-
tions of federal law, the accuracy of informa-
tion obtained or introduced, occasionally
may be unclear or the information may not
be strictly relevant or necessary to a specific
investigation. In the interests of effective
enforcement of federal laws, it is appropriate
to retain all information that may aid in es-
tablishing patterns of unlawful activity.

(d) From subsections (e)(4)(G), (H) and (I)
(Agency Requirements), and (f) (Agency
Rules), because this system is exempt from
the access provisions of subsection (d).

3. DHS-ALL-005, Redress and Response
Records System. A portion of the following
system of records is exempt from 5 U.S.C.
552a(c)(3) and (4); (d)(1). (2), (3), and (4); (e)(1),
(2), (3), (4)(G) through (1), (5), and (8); (f), and
(9); however, these exemptions apply only to

34

6 CFR Ch. | (1-1-08 Edition)

the extent that information in this system
records is recompiled or is created from in-
formation contained in other systems of
records subject to such exemptions pursuant
to 5 U.S.C. 552a(j)(2), (k)(1), (k)(2), and (K)(5).
Further, no exemption shall be asserted with
respect to information submitted by and col-
lected from the individual or the individual’s
representative in the course of any redress
process associated with this system of
records. After conferring with the appro-
priate component or agency, DHS may waive
applicable exemptions in appropriate cir-
cumstances and where it would not appear to
interfere with or adversely affect the law en-
forcement or national security purposes of
the systems from which the information is
recompiled or in which it is contained. Ex-
emptions from the above particular sub-
sections are justified, on a case-by-case basis
to be determined at the time a request is
made, when information in this system
records is recompiled or is created from in-
formation contained in other systems of
records subject to exemptions for the fol-
lowing reasons:

(a) From subsection (c)(3) because making
available to a record subject the accounting
of disclosures from records concerning him
or her would specifically reveal any inves-
tigative interest in the individual. Revealing
this information could reasonably be ex-
pected to compromise ongoing efforts to in-
vestigate a known or suspected terrorist by
notifying the record subject that he or she is
under investigation. This information could
also permit the record subject to take meas-
ures to impede the investigation, e.g., de-
stroy evidence, intimidate potential wit-
nesses, or flee the area to avoid or impede
the investigation.

(b) From subsection (c)(4) because portions
of this system are exempt from the access
and amendment provisions of subsection (d).

(c) From subsections (d)(1), (2), (3), and (4)
because these provisions concern individual
access to and amendment of certain records
contained in this system, including law en-
forcement counterterrorism, investigatory,
and intelligence records. Compliance with
these provisions could alert the subject of an
investigation of the fact and nature of the
investigation, and/or the investigative inter-
est of intelligence or law enforcement agen-
cies; compromise sensitive information re-
lated to national security; interfere with the
overall law enforcement process by leading
to the destruction of evidence, improper in-
fluencing of witnesses, fabrication of testi-
mony, and/or flight of the subject; could
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identify a confidential source or disclose in-
formation which would constitute an unwar-
ranted invasion of another’s personal pri-
vacy; reveal a sensitive investigative or in-
telligence technique; or constitute a poten-
tial danger to the health or safety of law en-
forcement personnel, confidential inform-
ants, and witnesses. Amendment of these
records would interfere with ongoing
counterterrorism, law enforcement, or intel-
ligence investigations and analysis activities
and impose an impossible administrative
burden by requiring investigations, analyses,
and reports to be continuously reinves-
tigated and revised.

(d) From subsection (e)(1) because it is not
always possible for DHS or other agencies to
know in advance what information is rel-
evant and necessary for it to complete an
identity comparison between the individual
seeking redress and a known or suspected
terrorist. Also, because DHS and other agen-
cies may not always know what information
about an encounter with a known or sus-
pected terrorist will be relevant to law en-
forcement for the purpose of conducting an
operational response.

(e) From subsection (e)(2) because applica-
tion of this provision could present a serious
impediment to counterterrorism, law en-
forcement, or intelligence efforts in that it
would put the subject of an investigation,
study, or analysis on notice of that fact,
thereby permitting the subject to engage in
conduct designed to frustrate or impede that
activity. The nature of counterterrorism,
law enforcement, or intelligence investiga-
tions is such that vital information about an
individual frequently can be obtained only
from other persons who are familiar with
such individual and his/her activities. In
such investigations it is not feasible to rely
upon information furnished by the individual
concerning his own activities.

(f) From subsection (e)(3), to the extent
that this subsection is interpreted to require
DHS to provide notice to an individual if
DHS or another agency receives or collects
information about that individual during an
investigation or from a third party. Should
the subsection be so interpreted, exemption
from this provision is necessary to avoid im-
peding counterterrorism, law enforcement,
or intelligence efforts by putting the subject
of an investigation, study, or analysis on no-
tice of that fact, thereby permitting the sub-
ject to engage in conduct intended to frus-
trate or impede that activity.

(g) From subsections (e)(4)(G), (H) and (I)
(Agency Requirements) because portions of
this system are exempt from the access and
amendment provisions of subsection (d).

(h) From subsection (e)(5) because many of
the records in this system coming from other
system of records are derived from other do-
mestic and foreign agency record systems
and therefore it is not possible for DHS to

35

Pt. 5, App. C

vouch for their compliance with this provi-
sion; however, the DHS has implemented in-
ternal quality assurance procedures to en-
sure that data used in the redress process is
as thorough, accurate, and current as pos-
sible. In addition, in the collection of infor-
mation for law enforcement,
counterterrorism, and intelligence purposes,
it is impossible to determine in advance
what information is accurate, relevant,
timely, and complete. With the passage of
time, seemingly irrelevant or untimely in-
formation may acquire new significance as
further investigation brings new details to
light. The restrictions imposed by (e)(5)
would limit the ability of those agencies’
trained investigators and intelligence ana-
lysts to exercise their judgment in con-
ducting investigations and impede the devel-
opment of intelligence necessary for effec-
tive law enforcement and counterterrorism
efforts. The DHS has, however, implemented
internal quality assurance procedures to en-
sure that the data used in the redress process
is as thorough, accurate, and current as pos-
sible.

(i) From subsection (e)(8) because to re-
quire individual notice of disclosure of infor-
mation due to compulsory legal process
would pose an impossible administrative
burden on DHS and other agencies and could
alert the subjects of counterterrorism, law
enforcement, or intelligence investigations
to the fact of those investigations when not
previously known.

() From subsection (f) (Agency Rules) be-
cause portions of this system are exempt
from the access and amendment provisions
of subsection (d).

(k) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act.

4. The Department of Homeland Security
Automated Biometric ldentification System
(IDENT) consists of electronic and paper
records and will be used by DHS and its com-
ponents. IDENT is the primary repository of
biometric information held by DHS in con-
nection with its several and varied missions
and functions, including, but not limited to:
The enforcement of civil and criminal laws
(including the immigration law); investiga-
tions, inquiries, and proceedings thereunder;
and national security and intelligence ac-
tivities. IDENT is a centralized and dynamic
DHS-wide biometric database that also con-
tains limited biographic and encounter his-
tory information needed to place the biomet-
ric information in proper context. The infor-
mation is collected by, on behalf of, in sup-
port of, or in cooperation with DHS and its
components and may contain personally
identifiable information collected by other
Federal, State, local, tribal, foreign, or
international government agencies.

Pursuant to exemptions 5 U.S.C. 552a(j)(2)
of the Privacy Act, portions of this system
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are exempt from 5 U.S.C. 552a(c)(3) and (4);
(@; (@), (&)@, @), @), (e)&)(H),
(©)(5) and (e)(8); (H(2) through (5); and (9).
Pursuant to 5 U.S.C. 552a(k)(2), this system
is exempt from the following provisions of
the Privacy Act, subject to the limitations
set forth in those subsections: 5 U.S.C. 552a
©)(®3), (@), (&)(D), (AH(G), and (e)(4)(H). Ex-
emptions from these particular subsections
are justified, on a case-by-case basis to be
determined at the time a request is made, for
the following reasons:

(a) From subsection (c)(3) and (4) (Account-
ing for Disclosures) because release of the
accounting of disclosures could alert the sub-
ject of an investigation of an actual or po-
tential criminal, civil, or regulatory viola-
tion to the existence of the investigation;
and reveal investigative interest on the part
of DHS as well as the recipient agency. Dis-
closure of the accounting would therefore
present a serious impediment to law enforce-
ment efforts and/or efforts to preserve na-
tional security. Disclosure of the accounting
would also permit the individual who is the
subject of a record to impede the investiga-
tion, to tamper with witnesses or evidence,
and to avoid detection or apprehension,
which would undermine the entire investiga-
tive process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the sub-
ject of an investigation of an actual or po-
tential criminal, civil, or regulatory viola-
tion, to the existence of the investigation,
and reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the inves-
tigation, to tamper with witnesses or evi-
dence, and to avoid detection or apprehen-
sion. Amendment of the records could inter-
fere with ongoing investigations and law en-
forcement activities and would impose an
impossible administrative burden by requir-
ing investigations to be continuously re-
investigated. In addition, permitting access
and amendment to such information could
disclose security-sensitive information that
could be detrimental to homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential viola-
tions of Federal law, the accuracy of infor-
mation obtained or introduced occasionally
may be unclear or the information may not
be strictly relevant or necessary to a specific
investigation. In the interests of effective
law enforcement, it is appropriate to retain
all information that may aid in establishing
patterns of unlawful activity.

(d) From subsection (e)(2) (Collection of In-
formation from Individuals) because requir-
ing that information be collected from the
subject of an investigation would alert the
subject to the nature or existence of an in-
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vestigation, thereby interfering with the re-
lated investigation and law enforcement ac-
tivities.

(e) From subsection (e)(3) (Notice to Sub-
jects) because providing such detailed infor-
mation would impede law enforcement in
that it could compromise the existence of a
confidential investigation or reveal the iden-
tity of witnesses or confidential informants.

(f) From subsections (e)(4)(G) and (H)
(Agency Requirements), and (f)(2 through 5)
(Agency Rules) because portions of this sys-
tem are exempt from the individual access
provisions of subsection (d) and thereby
would not require DHS to establish require-
ments or rules for records which are exempt-
ed from access.

(g) From subsection (e)(5) (Collection of In-
formation) because in the collection of infor-
mation for law enforcement purposes it is
impossible to determine in advance what in-
formation is accurate, relevant, timely, and
complete. Compliance with (e)(5) would pre-
clude DHS agents from using their investiga-
tive training and exercise of good judgment
to both conduct and report on investiga-
tions.

(h) From subsection (e)(8) (Notice on Indi-
viduals) because compliance would interfere
with DHS’ ability to obtain, serve, and issue
subpoenas, warrants, and other law enforce-
ment mechanisms that may be filed under
seal, and could result in disclosure of inves-
tigative techniques, procedures, and evi-
dence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act.

[71 FR 20523, Apr. 21, 2006, as amended at 72
FR 38749, 38752, July 16, 2007]
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